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ABSTRACT

The Supreme Court in the case of McKennon v. Nashville Banner Publishing
Company addresses the inconsistencies within the federal judicial system
regarding the use of after-acquired evidence in ADEA and Title VII cases.
Specifically in this case, Nashville Banner Publishing found evidence of
wrongdoing by McKennon during the discovery process. This after-acquired
evidence, if known at the time of termination, would have created a mixed-
motive case, thus barring McKennon from remedies under the ADEA. How-
ever, the Supreme Court ruled, citing Price-Waterhouse, that a mixed-motive
defense was inappropriate in this instance since the employer was not
motivated by this after-acquire evidence at the time of their termination
decision.

The restructuring of organizations and accompanying job losses for personnel
have added a new dimension to the complex issues associated with the termination
of employees. Such a situation is illustrated by the employee who was concerned
about the possibility of being discharged after working for the same employer for
some thirty years. The employer was contemplating downsizing its work force,
and the employee was confident that the older employees would be the first to be
faced with job losses. She was particularly concerned since she was sixty-two
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years old. By her own admission, the employee copied several confidential com-
pany financial documents for “insurance” against the anticipated termination.

The employee was discharged despite this precaution and immediately filed suit
alleging that this action violated the Age Discrimination in Employment Act of
1967 (ADEA) [1]. However, it was not until the summary proceedings (discussed
in greater detail later in this article) that it was learned the employee had illegally
taken the confidential company documents. The employer contended this act of
misconduct by the employee would have resulted in her termination for cause.
That is to say, the employee’s wrongful removal of the company records would
establish a legitimate nondiscriminatory reason for her termination. As a conse-
quence, both the Federal District Court for the Middle District of Tennessee and
the United States Court of Appeals for the Sixth Circuit held the employee’s
misconduct was justification for her discharge and that she was not eligible for
back pay or any other remedy under the ADEA.

The United States Supreme Court, however, reversed this judgment in
McKennon v. Nashville Banner Publishing Co. [2]. Declaring that the knowledge
of the pilferage of the confidential records was “after-acquired evidence,” the
Court held the employee could not be completely barred from all ADEA remedies.
In this decision, the Court resolved a general inconsistency for handling such
cases in the federal judicial system.

The purpose of this article is to examine the Court’s rationale in McKennon v.
Nashville Banner Publishing Co. (hereafter McKennon). In doing so, a distinction
will be drawn between cases involving “mixed-motive” decisions and those
involving “after-acquired evidence.” Though this differentiation may appear
arcane to some readers, the distinction is instrumental in determining an aggrieved
party’s right to remedies under the ADEA and other equal employment oppor-
tunity statutes. To facilitate the reader’s understanding of the issue of “mixed-
motive,” there is a thorough discussion of Mt. Healthy City School District Board
of Education v. Doyle [3], the case upon which the Court relied heavily for the
McKennon decision to draw the distinction between mixed-motive and after-
acquired evidence cases.

MT. HEALTHY CITY SCHOOL DISTRICT
BOARD OF EDUCATION v. DOYLE

In a mixed-motive case, two motives are simultaneously operative in the
employment decision. Contrasting motives, one leading to a lawful action and one
leading to an unlawful action, are interwoven in the employer’s decision. The
question becomes one, therefore, of determining which motive is sufficient to
sustain the employer’s action. The Mt. Healthy decision [4] involved a mixed-
motive constitutional tort case, in which a teacher (Doyle) was fired for com-
municating a school memorandum to a radio station (considered by the court to be
a First Amendment right) and for making obscene gestures to students (not
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considered to be protected by the court). The question before the court was
whether the same decision to fire Doyle would have been made if the protected
action (communicating the memorandum) had not been considered in the employ-
ment decision [5].

To analyze a mixed-motive case, the decision process is reconstructed minus
the protected conduct to determine whether the same decision would have been
made. If the preponderance of the evidence indicates that the same decision would
be made, no injury is shown. This is especially important in Title VII cases, such
as those involving ADEA. Under the Civil Rights Act of 1991, the moment the
protected conduct enters the employment decision the entire process violates the
act [6]. However, if the employer can demonstrate the same decision would have
been made in the absence of the prohibited consideration, the traditional Title VII
remedies (i.e., reinstatement, front pay, back pay, etc.) will not be imposed [7]. In
short, the employer would be guilty of an unlawful employment practice, but
would not be liable for more than attorneys’ fees and court costs.

In the case, Summers v. State Farm Automobile Insurance Company [8], the
court applied the Mt Healthy mixed-motive standard to an “after-acquired
evidence” situation. Summers, a field claims representative for State Farm Insur-
ance Company, began working for the company in 1963. During the period from
1963 to July 1980, Summers’ employment record was satisfactory. In July of
1980, it was discovered that Summers had forged the signature of a representative
of Monsanto Chemical Company. State Farm discovered further evidence of
misconduct in September of 1981, involving a 1977 incident in the falsification of
medical and pharmacy bills.

Subsequent incidents involving alleged false claims resulted in warnings and,
eventually, placement on probationary status for Summers. On May 19th of 1982,
State Farm discharged Summers, not because of his falsification of records, but
“because of his poor attitude, inability to get along with fellow employees and
customers, and similar problems dealing with the public and co-workers” [8, at
702-03]. Summers consequently brought action against State Farm in 1986, claim-
ing wrongful discharge because of age [1, §621-34, 1967 as amended], and also
because of alleged discrimination on the basis of religion [9].

State Farm, during its preparation for trial, but after Summers’ discharge,
discovered over 150 instances where Summers had falsified company records.
During depositions, Summers did not deny these charges [8, at 703]. If this
information had been known by State Farm in 1982, State Farm would have
indeed terminated Summers [8, at 708]. As a consequence of this after-acquired
evidence, Summers was denied any relief. The conclusion was that all relief must
be denied when an employee has been discharged in violation of the ADEA, and
the employer later discovers a misconduct that would justify the discharge had it
been discovered earlier.

It is essential to make the distinction between “mixed-motive” and “after-
acquired evidence.” In a mixed-motive case, the unlawful grounds (i.e., the
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employee’s age) occur at the same time as the legitimate nondiscriminatory reason
(i.e., the pilferage of company property or the falsification of documents). The
decision maker is confronted with both issues simultaneously, and the decision
results from mutual consideration of both issues.

Though after-acquired evidence appears to operate in a similar way to mixed
motive, it can be differentiated on the basis of the time lag between the action
based on unlawful reasons and the discovery of a legitimate, nondiscriminatory
justification. Unlike mixed-motive decisions, an after-acquired evidence case
involves an initial employment decision predicated solely on unlawful considera-
tion of the employee’s protected class status. Only later are the legitimate grounds
for termination found; the initial action was clearly a Title VII violation.

A few federal courts broke from the Summers rationale and held that after-
acquired evidence does not preclude all relief under Title VII [10]. Such employ-
ment decisions did not permit after-acquired evidence to ignore the time lapse
between the allegedly unlawful act and the time the employer would have dis-
covered the employee’s misconduct [10, at 1188]. These federal courts rejected
the absolute exclusion of Title VII remedies, the so-called “affirmative defense”
rule, of the Summers decision.

The resolution of this divergence among the district courts on the use of
after-acquired evidence became the overriding purpose of the McKennon deci-
sion. On the one hand, there was the Summers standard, in which the timeframe
between the employer’s Title VII violation and the acquisition of legitimate
nondiscriminatory justification for the action is immaterial. Under the opposing
standard, the employer cannot counter the prima facia case of discrimination
using after-acquired evidence. Clearly, according to this view, the Summers
decision ignored the timing of the evidence. Since the evidence was acquired after
the employment decision, it could not have been a factor in the decision itself.

McKENNON v. NASHVILLE BANNER
PUBLISHING COMPANY

On January 23, 1995, the Supreme Court resolved the application of after-
acquired evidence dilemma as it applies to age discrimination. As previously
mentioned in McKennon, the employer found evidence of wrongdoing by the
employee during discovery, which would have resulted in termination of the
employee had it known of this information at the time of employment termination.
Consequently, the question before the court was: Does after-acquired evidence of
wrongdoing bar employees from any relief under the Age Discrimination in
Employment Act of 1967? [11]. In short, would the Summers standard prevail
in this case?

In McKennon [12], Nashville Banner employed McKennon from May 1951 to
October 1990. During this time, she was primarily employed as a secretary. Her
work performance evaluations were outstanding. Banner claimed McKennon was
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discharged as part of a workforce reduction program. McKennon, who was
sixty-two at the time of her termination, claimed otherwise, relying on the ADEA.
Using this rationale, she sought a variety of remedies available under the ADEA,
including back pay [13].

During discovery, McKennon admitted in her deposition to copying and remov-
ing several confidential documents at Banner. The fact that Banner would have
terminated her immediately if they had known of these actions of removing
confidential documents, is undisputed [12, at 540]. McKennon even stated in her
deposition that these actions would have resulted in her immediate termination
[12, at 541)]. As stated previously, the question was one of whether or not
McKennon’s misconduct barred her from remedies available under the ADEA.

ANALYSIS OF McKENNON DECISION

McKennon, and related cases, pose a difficult decision because both parties
were engaged in prohibited behavior. The defendant, Banner, unlawfully used age
as an initial rationale for the termination of McKennon, and the plaintiff unlaw-
fully removed confidential company documents [12, at 540-41]. Does the court,
therefore, allow Banner Publishing to escape liability for using age as a factor for
terminating an employee, or is McKennon rewarded in spite of her on-the-job
misconduct (an action that, if known at the time, would have resulted in immediate
termination)? The Swmmers standard indicates the plaintiff should be left in no
worse a position than if the plaintiff had not been a member of a protected class or
had not engaged in protected opposition to an unlawful employment practice. But,
the question is “in what position would the defendant have been?” In cases of this
type, reinstating or awarding front pay would go beyond making the plaintiff
whole and would unduly trammel the employer’s right to lawfully discharge
employees when a legitimate motive exists for termination, even though it was
after-acquired evidence [10, at 1182]. Two different answers may result based on
whether after-acquired evidence is used.

In McKennon, Banner Publishing, for purposes of summary judgment, con-
ceded to the district court its discrimination against McKennon [14]. Using the
after-acquired evidence principle, however, Banner Publishing maintained that
McKennon’s misconduct was sufficient grounds for termination. Therefore, she
was due neither back pay nor any other remedy under the ADEA [14]. Relying on
the principles from Summers, Banner Publishing’s motion for summary judgment
was granted, and affirmed at the court of appeals level {14].

The Supreme Court granted certiorari [15] to resolve the conflict in the various
district courts regarding the use of after-acquired evidence, and whether all relief
must be denied when an employee has been discharged under the ADEA [14]. The
Court, citing Price-Waterhouse, held that the “employer’s legitimate reason for
discharge in a mixed-motive case will not suffice—if that reason did not motivate
it at the time of the decision” [14, at 4]. As the unlawful motive was the sole basis
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for the termination, and since McKennon’s misconduct was not discovered until
after she had been fired, mixed-motive analysis was not pertinent here [14, at 5].
In other words, the decision made by Banner Publishing in this instance evolved
from a motive that violated the federal antidiscrimination law, and the court had
jurisdiction to grant appropriate relief for that violation.

REMEDIES IN AFTER-ACQUIRED
EVIDENCE CASES

The ADEA permits an employee to obtain compensation for injuries caused by
the prohibited discrimination. As illustrated through further inquiry into Banner
Publishing’s violation of the ADEA, after-acquired evidence of the employee’s
wrongdoing affects the specific remedies available [14, at 4]. It would be inap-
propriate to require the employer to ignore information regarding employee mis-
conduct, even when this information is found in discovery for a trial, and even
when this information may not have been found except for the trial [14, at 6].

In cases of this type, the court concluded that reinstatement or front pay is
inappropriate. It would be an injustice to the employer to require reinstatement of
someone who would have been terminated for a legitimate reason. Back pay is a
more difficult question. The object of compensation in ADEA and Title VII cases
is to restore the employee to his or her original position given that the discrimina-
tion did not occur [16]. Barring all back pay would be contrary to the ADEA’s
objectives of forcing employers to examine their motives and to consider the
penalties of their employment decisions that result from age discrimination [13}.

Once it is determined that the employee would have been terminated on the
after-acquired evidence grounds alone, the calculation of back pay can begin from
the date of the termination to the date the after-acquired evidence is discovered
[14, at 6]. The employer is now responsible for the period of its unlawful action
until the date that a legitimate nondiscriminatory justification is found.

CONCLUSION

This article attempted to explore some of the implications of wrongful dismissal
under the ADEA when such decisions are intermingled with after-acquired
evidence of the employee’s unlawful actions. Clearly, employers will have to
adjust to the context for ADEA dismissal because it is based on statutory stan-
dards. Employers will, in many cases, be faced with the burden of proving that an
employment decision was based on the unlawful actions of the employee and not
on ADEA or Title VII discriminatory grounds. Finally, employers should use this
information to assess the costs and benefits associated with litigation when there
is a possibility of after-acquired evidence having an impact on the likely remedies.
The prudent employer is advised to document at all stages of the selection,
performance evaluation, and termination processes.
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