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ABSTRACT 

Individual employment rights emerge from a legal context dependent on 
political and cultural change. An understanding of these rights is served by an 
understanding of their evolution. Historian Eric Voegelin attempted to trace 
changes in American labor policy from the dawn of the industrial revolution, 
from a dominant "frontier ethos" toward the prevailing "New Deal ethos." In 
so doing, he suggested the direction that American policy has since taken 
toward governmental regulation, centralized bureaucracy, and the increasing 
role of experts and intellectuals. The purpose of this brief essay is to describe 
the trajectory of American labor policy in order to explain existing rights and 
predict those trends that will shape the individual employment rights of 
tomorrow. 

Pract i t ioners in the field of individual e m p l o y m e n t r ights opera te within a menta l 
f ramework about the mean ing and scope of Amer ican labor pol icy. M o s t of us 
unders tand that exis t ing rights emerge from a legal context dependen t on poli t ical 
and cultural change . Accord ingly , our unders tanding of individual e m p l o y m e n t 
r ights is served by an unders tanding of their historical evolut ion. This is not to say 
that all pract i t ioners agree on the mean ing and scope of exist ing r ights , and this is 
largely due to compet ing images of their evolut ion. 

In order to structure our thoughts clearly, it should help to cons ider the imagery 
w e often take for granted. This little exerc ise has the addit ional benefit of reveal ­
ing t rends ; perhaps there is a direct ion to Amer i can labor pol icy. If there is , 
pract i t ioners interested in the cut t ing-edge migh t want to k n o w wha t to ant ic ipate 
as the future of individual emp loymen t r ights . W e would all l ike to peek over the 
far hor izon. 
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T h e fol lowing essay offers o n e image of the evolut ion of individual employ­
men t rights based on the research of historian Eric Voege l in and on the familiar 
form of a spiral . After descr ib ing the trajectory of Amer ican labor pol icy from a 
frontier e thos toward the prevai l ing " N e w Deal E thos , " the essay conc ludes by 
suggest ing the direct ion of that spiral toward greater governmenta l regulat ion, 
central ized bureaucracy , and involvement on the part of exper ts and intel lectuals . 

T h e images wi th which one thinks are tools , useful to the extent they reflect 
reali ty. T o the extent an image fails to reflect reality, it b e c o m e s a pr ison for the 
mind . Part of the purpose of any educat ion is to exchange c lumsy images for 
bet ter images , to exchange crude tools for more sophist icated ones . W h a t then is 
your image of historical change? 

T o descr ibe change , Aris tot le wrote of s imple alternation (either/or, black/ 
whi te , yes /no , here/ there , all in one d imens ion) and more perfectly of circles (in 
t w o d imens ions) . By the t ime of Hegel (1770-1831) , ph i losophers had added a 
third d imens ion to reflect historical progress . T h e same essential p rocess of 
change occurred over and over, and yet after each cycle the wor ld was left in a 
different condi t ion, as though history were more of a spiral. 

Hege l is credited (wrongly) [1] with descr ibing this change process as a 
sequence of thes i s—ant i thes i s—synthes i s , in which one c la im or posi t ion 
prevai ls , only to be chal lenged by its opposi te or contrary. In the resul t ing 
struggle, the adversar ies arr ive at some reconcil iat ion of their apparent cont radic­
t ion. This synthesis resolves the conflict and becomes the new thesis , until a new 
anti thesis starts the whole thing all ove r again. Thus , w e do not return to the 
original thesis, but rather to a new one, even though the process is a lways the same. 

And the end of all history, in H e g e l ' s view, is consciousness of f reedom [2]. 
This will be important to r e m e m b e r in our brief survey of labor relat ions. 

N o w , despi te the fact that I have grossly oversimplif ied H e g e l ' s phi losophy, we 
do have an image to use in beginning to unders tand the history of the Amer i can 
labor movemen t , for in its broad deve lopment there is a thesis-ant i thesis-
synthesis cycle to he lp organize our thoughts . (A more thorough s tudy of ei ther 
Hege l or the Amer ican labor m o v e m e n t should lead to a more sophis t icated 
image. ) 

T h e prevai l ing thesis, the dominant wor ldview at the t ime of the e m e r g e n c e of 
a labor m o v e m e n t in Amer ica , was rooted in certain beliefs favoring individual 
f reedom in mat ters of employment . T h e capitalist needed to opera te within a 
sphere of f reedom to generate weal th and help to expand the e c o n o m y . This 
pr inciple was applied to workers as well , s ince they were to be encouraged to 
negot iate their own terms of emp loymen t and learn to adapt when condi t ions 
c h a n g e d — a s they invariably would in the robust years of early na t ionhood; the 
first days of industrial ization and wes tward conques t were h ighly volat i le . Centra l 
to this thesis is a commi tmen t to freedom for the individual actor [3]. A n d as 
long as everyone enjoyed the same lati tude (it was thought) , nothing could 
b e more fair. 
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I a m free to hire you. I a m free to fire you. You are free to work for m e . 
Y o u are free to quit. W e are free to negot iate be tween ourse lves your 
wages , benefi ts , dut ies , and all o ther t e rms and condi t ions of emp loymen t . A n d 
so forth. 

A n emerg ing anti thesis chal lenged this wor ldv iew, primari ly by d rawing a 
contrast be tween the relat ive powers of employers and their employees [4] . 
A doctr ine of individual au tonomy seemed to favor the employer , w h o had access 
to far m o r e resources and whose al ternat ives in a crisis were m o r e at t ract ive. 
W h e t h e r this percept ion is accurate is not the point: many workers c a m e to 
be l ieve that f reedom favors the powerful (mean ing the less powerful are in truth 
not very free at all) . 

For this reason, many workers tried to secure their f reedom by correct ing this 
p o w e r imbalance , a l though not so m u c h by a t tempting to strip the powerful 
of their advantages [5]. Rather, the labor movemen t tended to prefer another 
r emedy , which was to increase their own p o w e r by means of jo in ing together into 
col lect ive organizat ions devoted to the interests of their m e m b e r s h i p [6] . O n e 
a r g u m e n t states that , after all , by the t ime of the factory sys t em, these worke r s 
had wi tnessed a s imilar process of collect ivizat ion by their employe r s [7] , so it 
j u s t s eemed fair to respond in kind. 

T h e first conflicts in the history of the Amer ican labor m o v e m e n t are therefore 
the product of efforts by these col lect ives to chal lenge the status quo , in order for 
worke r s to real ize m o r e f reedom. Obvious ly , the ant i thesis I have been descr ib ing 
cha l lenges t w o premises of the wor ldv iew prevai l ing at that t ime: first, the col lec-
tivist s trategy offends the c o m m i t m e n t to individual ism; and second, the need for 
these col lect ives to stay uni ted in their s t ruggles led to acts of coerc ion against 
o ther individual workers w h o preferred not to jo in . In other words , n o col lect ive 
could afford to let o ther workers slip in to take their places and proceed as though 
noth ing had happened . T h e whole point of jo in ing together was to prevent 
employers from achieving their ends . T o do that, the workers had to agree to hal t 
opera t ions . W h e n a s imple walkout did not succeed because rep lacement workers 
would arrive, then the col lect ive felt the need to halt opera t ions by o ther means , 
as for example by int imidat ion, sabotage, and violence against the r ep lacement 
workers . As you can imagine , the courts interpreted this behavior as coerc ive to 
the point of cr iminal i ty . T h e pursuit of the g r o u p ' s f reedom had impinged the 
actual f reedom of these individuals , the so-cal led " scabs , " so the legal sys tem 
was asked to del ineate the freedom of workers , which it did at first by ou t lawing 
col lect ives a l together [8] . 

O n c e the legal sys tem finally permit ted col lect ives, as long as they avoided 
certain k inds of cr iminal conduct [9] , the s tage was set for the arrival of the full 
ant i thesis , the force of chal lenge , to coalesce and form a consc iousness of itself as 
a m o v e m e n t . In o ther w o r d s , as these g roups of worke r s banded together , they 
started to think of themselves as a g roup with a c o m m o n purpose . This in turn led 
to a m o r e ba lanced conflict as the t w o sides, m a n a g e m e n t and labor, b e c a m e 
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m o r e aware of their opposi t ion to each other and deve loped more potent (and in 
m a n y cases more violent) responses to each other. 

Amer i can society had a p rob lem as it m a d e the transit ion from pioneer c o m ­
muni t ies toward industr ial izat ion. O n the frontier, eve ryone had a role or they 
s imply m o v e d on. Bu t with the exhaust ion of space and the influx of immigran t s , 
society started to absorb workers for w h o m there was no work. T h e labor pool 
was too large, sett ing worker against worker for j obs , which in turn lowered 
wages . Qui te a number of workers were wil l ing to engage in violence to get or 
keep their j o b s , and al ternat ives such as c r ime b e c a m e increasingly attractive. 
Thoughtful observers real ized the p rob lem affected more than the workers them­
selves , for it spilled over into the larger communi ty . N o one wants to live in a 
society of increasing violence and cr ime, coupled with decreas ing wages . A nd 
yet, given the prevai l ing values of that t ime, forged by the p ioneer spirit, society 
seemed stuck. 

Histor ian Eric Voegel in listed several of the opt ions being considered before the 
turn of the century [10] . H e expla ined why Amer icans were unl ikely to adopt 
M a r x i s m or form their o w n polit ical party; he also examined the rise of small 
Utopian communi t i e s a long the Midwes t . Then he showed why w e were able to 
create a novel solution, which he did by listing five pr inciples , five shared beliefs 
that const i tuted soc ie ty ' s concord . By agreeing on these five proposi t ions , labor 
and capital enjoyed a c o m m o n heri tage. For all the conflict, tension, and unease , 
there was an as tounding consensus at all levels of society. T h e y knew they mus t 
measu re wha tever they did according to the fol lowing list summar ized from 
V o e g e l i n ' s book. 

1. Everyone felt insecure in the dynamic economy of the t ime. Every j o b was 
at risk. N o one went through life with guarantees . A p e r s o n ' s c i rcumstance 
could change abruptly, for the worse . Even poli t icians had to sc ramble 
every so many years to preserve themselves in office! This belief is the 
mirror image o f . . . 

2 . A faith in boundless opportunity. The prospect of change was also an 
oppor tuni ty . For tunes were being m a d e in unlikely marke ts . Eve ryone 
wanted the chance to break out, to m a k e good. T h e volatility of m e n ' s 
fortunes led to . . . 

3 . A dominan t work ethic: there was no such thing as an honorab le 
life of idleness. Both managemen t and worker despised a leisure 
class. Success was a product of hard work. But in order to real ize these 
d r e a m s . . . 

4 . Amer icans were uniquely prepared t o fight for what was the i r ' s . N o one 
else took care of a man if he w a s n ' t prepared to take care of himself, wh ich 
mean t that each individual acknowledged his responsibil i ty to get wha t he 
could. Whe the r that meant speech or action, even the lowliest laborer 
keenly felt his rights. 
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5. Finally, Voegel in not iced a pervas ive d i s t r u s t of i n t e l l ec tua l s , theorists 
w h o spent their l ives thinking rather than doing . Grand des igns d reamed up 
in universi ty l ibraries were thought to be not only unnecessary , bu t vague ly 
suspic ious . 

O n e corol lary of these five pr inciples was resistance to governmenta l involve­
ment . Amer i cans d i d n ' t want to rely on the coerc ive p o w e r of the state unless 
absolute ly necessary . Thus it was that labor was initially less interested in s w e e p ­
ing legislat ive reform. 

Amer i cans accepted the ubiquity of change and accepted the ind iv idua l ' s 
responsibi l i ty to adapt. This was all part of the frontier e thos . In order to adapt , 
Amer i cans avoided permanent solut ions. W h o could say what t o m o r r o w migh t 
br ing? Bes ides , there is no such thing as one right answer . Ingenui ty cal led for ad 
hoc a r rangements , differing deals subject to periodic reassessment . N o two situa­
t ions were al ike. 

All of this reflects the prevail ing thesis I briefly descr ibed as the frontier 
e thos . And it a lso int imates the nature of the synthesis our sys tem was to reach 
over t ime. 

Col lec t ive bargaining is an at tempt to involve everyone in the gove rnmen t of 
his /her work life. Every so m a n y years , the part ies get together to adapt to 
changes in c i rcumstances and reevaluate wha t they want from their e m p l o y m e n t 
re la t ionship in light of w h a t ' s possible . For these per iodic reassessments to work , 
however , there mus t be some reciprocity, some equiva lence of power , as C o n ­
gress seemed to recognize with the Norr i s -LaGuard ia Act of 1932. This c a m e to 
be k n o w n as the "doctr ine of mutual i ty ." W e d o n ' t permit contracts with chi ldren 
or incompeten ts for m u c h of the same reason: the power differential is so great 
as to cast doubt on the agreement , wha tever its terms. Assuming mutual i ty , the 
judic ia l sys tem would enforce the contract on a case-by-case basis . 

P lease note: the role of the judic iary , howeve r slight, is government involve­
ment . At one t ime, labor disputes were none of its bus iness . Gradual ly , the cour ts 
b e c a m e involved in settling lawsuits , pr imari ly to g ive mean ing to the contracts 
that the part ies w e r e devis ing for themselves . T h u s , it was a modes t role, excused 
for the reason that m a x i m u m freedom seemed to require this occas ional interven­
tion. Bet ter still ( thought those w h o favored the frontier e thos) , governmenta l 
commiss ions involving the part icipants were establ ished to resolve conflict. Col ­
lective barga in ing within the purv iew of commiss ions m a d e up of representa t ives 
of both m a n a g e m e n t and labor had these salutary effects: 

1. Kept state involvement to a m i n i m u m ; 
2. Encouraged people to solve their own problems locally first; 
3 . Reinforced adaptabil i ty; 
4. Fostered mutual in te rdependence over t ime be tween labor and m a n a g e ­

ment ; and 
5. Enhanced the status of workers to bargain as equals . 
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Seen in this light, col lect ive barga in ing was a uniquely Amer ican inst i tut ion 
reflecting the conservat ive genius of f reedom-seeking individuals . T h u s , a n e w 
thesis gained currency in the early twentieth century, as the spiral b rough t us back 
to the Amer ican concord forged at the frontier, only this n e w thesis was dec idedly 
different. A s the new thesis, it also generated a new anti thesis , which I shall try 
to depict . 

Hege l wrote of prevalent change in his Introduction to The Philosophy of 
Right, where he pointed out that we recognize change in what rises and what falls, 
in wha t passes away and what c o m e s to be . Throughou t the course of events , 
"wha teve r went before is the material for what c o m e s after," as w e h a v e been 
suggest ing in this short chapter . C h a n g e doesn ' t j u s t go back and forth in unend­
ing (that is , repeti t ious) cycles ; rather, change "tests itself in any number of 
direct ions, exercis ing and enjoying itself in an inexhaust ible variety of w a y s " 
[11] . Notwi ths tanding this pleni tude, however , there does seem to be a c o m ­
prehending direction to change . W e can be said to m o v e in a thousand different 
forms toward a s ingle dest iny. This at least is the thinking of a n u m b e r of 
his tor ians , whe ther that dest iny is devout ly to be wished or dreadful. 

For Hegel , the object of world history and the "object if icat ion" of the spirit of 
change is the state [11 , 40-44] . (By "s ta te" is meant government , not a ju r i sd ic ­
tion such as Indiana or N e w Hampshi re . ) Everything c o m e s together finally in the 
state. And the state is the realization of freedom. Keep this in mind as w e descr ibe 
the anti thesis that emerges to counter the new thesis known as col lect ive bargain­
ing, for there is ev idence to the effect that labor relations as the pursuit of f reedom 
does seem to be spiral l ing toward comple te governmenta l control . 

At one t ime, f reedom meant the absence of rules. Wi th col lect ive bargain­
ing, voluntary agreements enforceable in courts of law set forth rules . Then , 
in the twent ie th century, Congress passed legislation more or less t inkering 
with the balance , del imit ing what each of the sides could do , until there existed 
qui te a body of federal labor law alongside precedents pil ing up in court and 
N L R B decis ions. T o adminis ter this thicket of rules, there emerged an entire 
bureaucracy of so-called exper t s—lawyers , economis t s , poli t icians, and publ ic 
relat ions personnel . They in turn promulgated their o w n regula t ions and codes 
of conduct [12] . 

In a parallel deve lopment , state and national legislatures have been passing 
laws directly regulat ing the workplace , as for example wages , safety, leave 
pol icy , and plant c losures , not to ment ion various init iatives on behalf of p ro ­
tected classes (most notably w o m e n , minori t ies , the aged, disabled, and V i e t n a m 
veterans) . These laws create and e m p o w e r governmen t agencies to enact regula­
t ions and invest igate violat ions, wh ich has the effect of snowbal l ing bureaucracy : 
bureaucrats proliferate not only in the public sector, but also within pr ivate 
firms trying to keep themselves in compl iance . This rising class of bureaucra t ic 
special ists train one another, buy each o ther ' s books , go to the s a m e conferences , 
and occasional ly exchange jobs . 
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A s I said earlier, the impetus for change w a s mean t to b e the real izat ion of 
f reedom. Theor is t s and pundi ts s ince M a x W e b e r have been ques t ion ing h o w 
bureaucracy can possibly do this . O n e recent crit ic of bureaucracy , Ra lph H u m ­
mel , concedes in The Bureaucratic Experience that bureaucracy " is the mos t 
powerful ins t rument yet deve loped for get t ing people to work together on 
monumen ta l l y large c o m m o n t a sks" [13] . In the wake of its p reeminence , wha t 
then is left of that "frontier e t hos " compr i sed of five pr inciples? T h e state con­
stantly min imizes risk and consequences in its effort to "s tab i l i ze" the e c o n o m y , 
thereby unde rmin ing any work ethic . S o m e crit ics add that the state further 
d imin ishes the work ethic by sustaining an e labora te welfare sys tem that r ewards 
inactivi ty. Cer ta inly , the bureaucra t ic class itself is m a d e up of the sort of edu­
cated el i te that p ioneers found so a l i en—peop le w h o actual ly m a k e no th ing and 
add n o value to processes . Cons ider the fol lowing two lists, car toonishly contras t ­
ing the frontier e thos descr ibed by Voege l in and what I call the " N e w Dea l 
E t h o s " that still influences Amer ican poli ty today: 

FRONTIER ETHOS <=» NEW DEAL ETHOS 
INSECURITY » GOVERNMENTAL SECURITY 

OPPORTUNITY REGULATION 
WORK ETHIC <=> ENTITLEMENT 

WILLINGNESS TO FIGHT « NICENESS/PASSIVITY 
DISTRUST of INTELLECTUALS » GOVERNMENT by INTELLECTUALS 

Perhaps the frontier e thos was never more than a myth , a broad and mis leading 
templa te subsequent ly imposed on the historical record by romant ics . Perhaps by 
a thousand turns, the spiral of change has s imply revealed a n e w unders tanding 
of f reedom in subservience to the state, as Hegel predicted. There are those 
w h o would argue that events are spirall ing downward , as w e accelera te toward 
total i tar ianism. S o m e of you might want to set aside a l together the pat tern I have 
been weav ing , for the sake of another . Tha t wou ld be your prerogat ive , for as 
a rchetypal psychologis t J a m e s Hi l lman urges people to s tep b a c k from their 
favorite mode l of "wha t will h a p p e n " to envis ion poss ible futures, he has c o m e up 
wi th several p lausible scenar ios: m a y b e everything c o m e s back a round in circles; 
m a y b e things will s imply wind d o w n pathetical ly, as the poet said, not with a 
bang , but a wh imper ; more abruptly, perhaps we do face ca tas t rophe; on the other 
hand , some think things are gett ing bet ter and better, by which they m e a n unregu­
lated, permiss ive ; and then there are those w h o think things are get t ing bet ter 
because w e are manag ing to regulate more effectively [14, 15]. 

Al l I have tried to d o in the foregoing remarks is offer one mode l , o n e frame­
work for th inking about the direction of American labor relations. H o w we s tudy 
the topic , and h o w we eventual ly choose to respond to events at work , will be 
inf luenced by the mode l w e ul t imately adopt . M y plea is that w e b e consc ious of 
our mode l s . And from t ime to t ime see if w e c a n ' t c o m e up with bet ter ones . 
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* * * 

After being graduated from Indiana University School of Law magna cum laude, 
the author practiced law in a small town in southeastern Indiana for five years. 
Presently, he is an Associate Professor of Organizational Leadership at Purdue 
University. 
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