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ABSTRACT

This article explores the effects of expanding employment rights to include
drug testing. The article reviews some of the issues covering drug use and
drug testing in the workplace and how they relate to employment rights. The
effect of drug testing as an employment right is examined using economic
theory. The economic approach argues that drug use as a solution to the
adverse selection problem creates other problems such as negative exter-
nalities. The article concludes that adverse selection and negative externalities
may not be solved by making drug testing an employment right.

Conventional definitions of privacy refer to the interest employees have in con-
trolling the use made of their personal information and in being able to engage in
behavior free from regulation or surveillance [1-2]. Traditional arguments con-
cerning privacy in the workplace stem from three main issues: the kind of infor-
mation collected and retained about employees, how that information is used, and
the extent to which it is disclosed to others. These issues may lead employers to
find themselves in situations that have the potential to result in a breach of
acceptable behavior. The difficulty in defining “acceptable” behavior lies in
maintaining a balance between the legitimate business needs of an organization,
between the common good and personal freedom of an employee, and that
employee’s feelings of dignity and self-worth.
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This perspective of privacy is evidenced in cases when employers make
decisions to hire, promote, train, or transfer employees largely based on tests,
interviews, situational exercises, performance appraisals, and other assessment
techniques. Like employers, developers and users of these instruments must
question the instruments’ fairness, propriety, and potential for violation of indi-
vidual employees’ rights. In addition to the issues of employee rights, managers
who use assessment instruments must be concerned about instrument accuracy
and assuring equality of opportunity among all employees. Instrument concerns
also include guarding against invasion of privacy, assuring respecting employees’
rights to know, imposing time limitations on data, using the most valid proce-
dures available, and treating applicants and employees with respect and con-
sideration [3].

Human resource management is not governed by hard-and-fast rules. Rather,
the field adapts itself to changes in social norms. What society considered ethical
in the 1950s and 1960s (i.e., deep-probing selection interviews; management
prescriptions of standards of dress, ideology, and lifestyle; refusal to let
employees examine their own personnel files) would be considered inappropriate
today. Society’s growing concerns for employee rights has placed organizational
decision-making policies in the public domain. Benefits realized from this con-
cern are a sensitizing of both employers and employees to these issues. The
challenge in managing human resources lies not in the mechanical application
of standard prescriptions but rather in the process of creating and maintaining
genuine relationships from which to address problems that cannot be covered by
prescription [4].

Managers today rate substance abuse in the workplace as one of the key
problems they must face. This is understandable given some of the statistics
reported. According to the National Council on Alcoholism and Drug Depend-
ence, about eighteen million Americans have a serious alcohol abuse problem.
Annual deaths due to alcohol abuse number about 105,000. About 25 percent of
all hospitalizations are due to alcohol-related problems, and alcohol is involved
in 17 percent of industrial accidents. Illegal substance abuse is a significant
problem as well. The 1996 National Household Survey reported thirteen million
Americans currently use illegal drugs [5]. The survey showed marijuana as the
primary drug for 54 percent of drug users. About 23 percent of respondents use
marijuana in addition to other illicit drugs (such as crack or cocaine), and
23 percent use other illicit drugs (such as inhalants). The survey also showed
6.2 percent of active drug users are employed full-time, 8.4 percent are employed
part-time, and 12.5 percent are unemployed [5].

Substance abuse (alcohol and illegal drugs) in the workplace is expensive for
the employer in terms of reduced productivity, time lost from work, and treatment
costs. It has been estimated that alcohol abuse costs society $86 billion a year in
lessened productivity, treatment, premature deaths, accidents, crime, and law
enforcement. Drug abuse is no less insidious. It cuts across all job levels and
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types of organizations. The cost of drug use has been estimated to be $30 billion
in annual productivity losses [6-7].

Lehman and Simpson found a “typical” employed recreational drug user is late
three times as often as fellow employees, requests early dismissal or time off
during work 2.2 times as often, has 2.5 times as many absences of eight days or
more, uses three times the normal level of sick benefits, is five times as likely to
file a workers’ compensation claim, is involved in accidents 3.6 times as often as
other employees, and is one-third less productive than fellow workers [8]. In
other studies, Caste [9] and MacDonald [10] found more extensive absenteeism
and tardiness, decreased ability to complete tasks, greater numbers of mistakes at
work, and more on-the-job injuries among drug-using employees than among
nondrug users.

A longitudinal study of 5,465 U.S. Postal Service job applicants reported that,
on average, after 1.3 years of employment, employees who had tested positive for
illicit drugs had an absenteeism rate 59.3 percent higher than employees who had
tested negative. Those who had tested positive also had a 47 percent higher rate of
involuntary turnover than those who had tested negative. However, there was
no relationship between drug test results and measures of injury and accident
occurrence [11].

These studies indicate that drug use in the workplace continues to be a prob-
lem. To address this problem, federal, state, and local governments have enacted
more laws to control and prevent drug use [12]. For example, in 1988 Congress
enacted the Drug-Free Workplace Act. The law prohibits the manufacture, dis-
tribution, possession, and use of controlled substances in the workplace. Alcohol
is excluded from the act, although most employers subsume alcohol policy as
a separate consideration within drug-free workplace policies. The act applies
to companies that receive any federal grants or federal contracts in excess of
$25,000 and most government employees.

Under the Drug-Free Workplace Act of 1988, employers are required to estab-
lish and publish statements that prohibit the use, manufacture, sale, and posses-
sion of drugs in the workplace. In addition, employers are required to establish
awareness programs. Under the law, employees are required to acquire and
maintain an understanding of their company’s policies and penalties that cover
drug use in the workplace. They must also report to the employer any conviction
on a drug-related charge within five days. This can range from a DWI to an actual
drug possession.

At the same time, more private firms have implemented drug-abuse policies to
detect, correct, and prevent drug use in the workplace. One of the most common
mechanisms used to detect and deter the use of illicit drugs is urine testing in the
workplace [13-14]. In 1996, Hartwell and colleagues found that nearly 48 percent
of private worksites with fifty or more employees routinely conduct drug testing.
This represents an increase of 16 percent over the 1988 survey conducted by the
U.S. Department of Labor’s Bureau of Labor Statistics {15].
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Drug testing as a mechanism to control drug use in the workplace, however,
has been criticized as a violation of privacy and employment rights. In this article
we offer an economic approach to examine the effects of drug testing on employ-
ment rights. First, the article presents some of the legal issues relating to drug
use in the workplace and a brief history of employment rights.

ISSUES RELATING TO DRUG USE IN THE WORKPLACE

In the years following the passage of the Drug Free Workplace Act, Fourth
Amendment [16] protections against unreasonable searches were often cited
in opposing employee drug-testing programs. This strategy backfired, as the
Supreme Court set important precedents in Skinner v. Railway Labor Executives
Association [17] and The National Treasury Employees’ Union v. Raaab [18]. In
both cases, the court ruled in favor of the organization’s drug-testing [19-22].

In the future, labor and civil liberties interests may challenge the legality of
drug testing under the Fifth and First Amendments. Many states are implement-
ing their own drug-testing policies, and the constitutionality of these has yet to be
settled. But for now, employers assume that few legal risks are attached to a
carefully implemented drug-testing program.

The popular press and business periodicals have stated that the benefits of
drug testing for employers outweigh the costs. On the other hand, academically
oriented research has raised questions about the cost effectiveness of drug testing.
Using a plausible-sounding set of assumptions regarding the prevalence of drug
use and the cost of testing, Zwerling and colleagues estimated that implementa-
tion of drug testing in the U.S. Postal Service could have saved the agency $162
per applicant hired [23, 24}. However, the authors noted that these results depend
on specific assumptions. Any change in these assumptions may result in a con-
clusion that drug testing is not cost-efficient [23, 24].

HISTORY OF EMPLOYMENT RIGHTS

The scope of employment rights enjoyed by workers at any particular time has
depended on the prevailing social, economic, and political conditions in place
at that time. Between the end of the Civil War and the turn of the century, the
employee-employer relationship was determined by a laissez-faire market-
place, free of regulation. Paramount protection was given to the workers’ “right”
to contract to work under any conditions specified by the employer. Thus, a
workweek consisting of six twelve-hour days was common for both adults and
children. Attempts to unionize were met with violent resistance, as in the 1892
Homestead strike of steelworkers against Carnegie Steel.

At the turn of the century, this settling changed. Beginning in 1905 the
Supreme Court began to consider the question of the power of the state to
legislate versus the right of the individual to liberty of person and freedom of
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contract. For example, in Muller v. Oregon, the constitutionality of legislation
designed to regulate the working conditions of female laundresses was chal-
lenged. The Court declared:

It is undoubtedly true, as more than once declared by this court, that the
general right to contract in relation to one’s business is part of the liberty of
the individual, protected by the Fourteenth Amendment to the Federal Con-
stitution; yet it is equally well settled that this liberty is not absolute and
extending to all contracts, and that a State may, without conflicting with the
provisions of the Fourteenth Amendment restrict in many respects the
individual’s power to contract . . . [25, at 421].

The state’s police power to ameliorate unsafe working conditions became the
basis for much of the legislation passed during the administrations of Teddy
Roosevelt, William Howard Taft, and Woodrow Wilson. Following World War I,
the 1920s saw a more conservative social climate. In 1922, the Court struck down
a congressional attempt to tax companies employing child labor.

But as a result of the Great Depression, the 1930s again saw a public desire for
a more expansive government role in the economy. Franklin Roosevelt’s New
Deal saw unparalleled gains by employees, including the right to collective
bargaining (though attempts to unionize were still met with violence in some
instances). The Court, under Congress’ power to regulate interstate commerce,
increasingly upheld legislation. Following the end of World War II, the 1940s
and 1950s saw a public and governmental reaction to the perceived excess of
union power. Legislation defined union-based, unfair labor practices and placed
stricter controls on union elections. The civil rights movements of the 1960s and
1970s saw the passage of legislation defining workers’ rights against race, age,
and gender discrimination. Today, protection has been extended to those with
physical and mental impairments.

Current employment rights range from labor laws establishing a minimum
wage and safe working conditions to profit sharing and fringe benefits [26].
Future discussion of employment rights centers on the scope of rights in the face
of new technologies such as electronic mail and increased social sensitivity to
issues such as sexual harassment.

ECONOMICS AND EMPLOYMENT RIGHTS

Economics is a social science that can be used to analyze the effect of employ-
ment rights. Economics, microeconomics in particular, is a valuable science
because 1t studies how individuals and firms use their scarce land, labor, capital,
and budgetary resources to meet their objectives [27]. According to micro-
economics, the individuals’ objective is to maximize his/her utility or welfare and
the firms” objective is to maximize profits. Economic theory, thus, can be of help
in determining how individuals’ and firms’ abilities to achieve those objectives
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are affected by government-mandated benefits. In particular, when the govern-
ment intervenes either to protect the rights of nondrug users in the workplace, or
to protect the rights of drug users in the workplace, economics can be used to
determine the net benefits for employees and employers.

Neoclassical economists assumed that the right to sell one’s time to the highest
bidder made labor a commodity that, alongside land and money, helped develop
the self-regulating market. In 1776, Adam Smith, in his landmark book The
Wealth of Nations, wrote:

The property which every man has in his own labor, as it is the original
foundation of all other property, so it is the most sacred and inviolable. The
patrimony of a poor man lies in the strength and dexterity of his hands; and to
hinder him from employing this strength and dexterity in what manner he
thinks proper without injury to his neighbor, is a plain violation of this most
sacred property {28, pp. 121-122].

In Smith’s theory of pure market capitalism, no additional workers’ rights would
be necessary because items of value to the worker could be acquired through
individual bargaining with employers.

Neoclassical economics argues that perfect information exists in the labor
market. That is, workers and firms know all the risks and benefits of a job.
Thus, a worker maximizes his/her welfare or utility by choosing a company that
provides a certain combination of risks and wages and job-related benefits.
Neoclassical economics assumes that workers maximize their welfare by trading
time, freedom, or safety for higher wages. The firm maximizes profits by offering
poor or unsafe working conditions but higher wages [29]. When the government
intervenes and makes safety a right, both individual employees and employers
are affected.

Economists have studied the effects of mandated benefits on the labor market
[30, 31]. For example, one of the most researched questions is whether minimum
wage laws (an employment right) create unemployment. Neoclassical economists
argue unemployment is an unintended consequence of minimum wage laws.
They argue that, while a minimum wage may benefit some low-wage workers, it
harms others by reducing their opportunity for employment.

Within neoclassical economics, workers receive greater benefits under a sys-
tem wherein their freedoms are not regarded as rights than under a system
wherein the government defines these freedoms as rights. Under the latter system,
workers who do not place a high value on a particular freedom lose an oppor-
tunity to acquire a higher wage by voluntarily waiving this freedom. The result of
transforming the freedom into a legal right is efficiency loss. As Sen observed, “if
you can improve one’s utility [welfare] level by selling the right to free speech,
then prohibition against selling the right inhibits efficiency by denying a Pareto-
improving exchange” [32, pp. 152-157].
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Under conditions of less-than-perfect information, however, economic theory
argues that some sort of mechanism can be implemented to correct the market.
Establishing employment rights by the government is one way to correct the
market. According to Ehrenberg, employment rights can be justified if 1) the right
in question is valued by members of society (e.g., the right not to be discriminated
against based on race, sex, religion, or national origin); 2) the right is helpful in
improving production, efficiency, and welfare by correcting market imperfections
or imperfect information (e.g., the right to unemployment compensation helps
mitigate business recessions); and 3) the right is important in terms of its redis-
tributive impact [33]}. The minimum wage is often promoted as a cure for poverty.

One of the most common forms of imperfect information is adverse selection.
Adverse selection occurs when one of the agents involved in an economic trans-
action knows more or less than the other agents involved in the economic transac-
tion. Adverse selection is often present in insurance markets, where individuals
know their own risk behaviors or preexisting health conditions, but potential
insurers do not. Adverse selection makes individuals and firms enter into con-
tracts that do no maximize their objectives {34].

Insurance firms try to minimize the adverse selection problem by requiring
lengthy applications, imposing waiting periods, and offering incentives such as
discounts if the policy does not take effect and benefits are not paid for a long
pertod of time. These strategies decrease the incentive for terminally ill persons
to purchase a health insurance policy. Healthy individuals will benefit from such
policies; however, these policies can also result in reducing access to medical
services for the persons who are most in need of medical attention. Managed care
has emerged as another market-driven solution to adverse selection. In addition,
legislative bodies have begun to consider intervening in the area of insurance
markets to protect potential consumers who have less than optimal health status.
Again, government intervention affects both the individual and the insurance
company.

Another example of adverse selection occurs in the market for used cars. In this
case, the buyer of the used car knows less than the seller. This imperfect infor-
mation leads individuals to make decisions that may not maximize their welfare.
In this case, used car inspection firms have emerged as a partial solution to the
adverse selection problem. In addition, “lemon laws” protecting consumers have
been enacted in many states.

These concepts can be applied to drug use in the workplace since drug use by
individuals creates an adverse selection problem. As mentioned above, several
studies suggest that non-drug users are more productive employees than drug
users. However, few employers are able to differentiate between drug users and
non-drug users based on the kinds of external characteristics users are likely to
exhibit in a job interview. In the case of drug use, the firm knows less about an
applicant’s drug use than does the applicant. This situation places employers at
a severe disadvantage vis a vis drug-using employees and applicants.
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Without any visible differentiating characteristics, drug users will “pass” as
nonusers and will receive the same rate of pay unless and until their lower
productivity rate is measured and the employer takes notice of it. Assuming the
productivity of non-drug users is higher than the productivity of drug users, the
equality in rate of pay between invisible drug users and non-drug users results in
drug users receiving a higher rate of pay per unit of productivity than non-drug
users. One way a non-drug user may be able to differentiate himself/herself from
drug users, and thus receive early compensation for his/her greater rate of pro-
ductivity, is by sending a signal such as willingness to take a drug test [35]. For
current employees, drug testing serves as a confirmation of drug-free status.
Testing is attractive to workers who are not drug users and to firms because it
reduces the number of drug users they employ. Drug testing confers distinct
benefits to employers and to non-drug-using employees. Thus, the perceived
benefits of drug testing derive from the belief that it may soften the effects of
adverse selection.

Currently, drug testing is mandated only for some firms, and not for others.
Although this system cannot be characterized as a perfectly free market, most
firms operating in the private sector are not pressured by the government to
introduce drug testing. However, both employers and non-drug-using job seekers
have reasons for favoring drug testing. Workplace drug testing i1s a mechanism
whereby workers learn about jobs, and employers learn about workers.
Employers regularly devote some of their resources for the exchange of this
information. According to economic theory, there is an optimal amount of invest-
ment in these means, under which neither employers nor employees spend too
much time getting to know each other.

Implementation of drug testing by firms as a solution to the adverse selection
problem has its drawbacks, however. When the firm implements a drug-testing
policy, the drug user will go to a firm without drug testing. As the number of
firms with drug testing increases, the number of employers for which drug users
may work is reduced (saturation). Meanwhile, the advantage conferred by testing
on non-drug users means that non-drug-using employees and applicants are likely
to encourage employers to implement drug testing. If only a subset of firms have
a drug-testing policy (as is the case currently), testing creates a negative exter-
nality for firms that do not test because it reduces the quality of the applicant pool
from which these firms may select employees. An externality occurs when an
agent does not bear the full cost (negative externality) or enjoy the full benefits
(positive externality) of an action.

Since firms and non-drug-using employees have incentives for drug testing and
since firms that do not employ drug testing will be at a competitive disadvantage,
most firms will eventually employ drug testing. Given that the costs of treatment
in the free market are borne almost entirely by drug users, drug users will be
likely to exit the labor market, or devise effective strategies for evading detection,
rather than becoming non-drug users. One such strategy may be to substitute less
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detectable but more potent drugs such as crack or cocaine in place of more
detectable drugs such as marijuana. To what extent drug testing has caused
substitution of drugs remains to be researched.

If drug testing causes all drug users to exit the market, non-drug users will no
longer receive a premium simply for being non-drug users, although they will
continue to enjoy some benefit from the smaller size of the pool of applicants that
will result from the absence of drug users. Employers will continue to receive
multiple benefits from drug testing, but employees—including non-drug-using
employees—will receive few benefits once market saturation occurs. Thus,
drug users will be worse off than before drug testing was voluntarily imple-
mented by firms, non-drug users will only be marginally better off, and
employers will be better off. Under conditions of market saturation, the costs
of testing are unequally borne by employees, while the benefits accrue almost
exclusively to employers.

Mandatory drug testing or banning drug testing has its drawbacks as well. If the
government designates a certain liberty as a “right,” workers may be better off or
worse off, depending on their preferences for those rights. If the government
declares that workers have the right not to be tested, then workers who value the
right to refuse drug testing (including drug users) will be better off, but workers
who do not value that right (including many non-drug users) are not better off. In
fact, they are worse off because they can no longer signal their drug-free status by
their willingness to summit to a drug test. They are forced to exchange a competi-
tive advantage for a private liberty they do not use or want.

Workers sell the right to be tested by agreeing to be part of a company that does
drug testing. If a worker can gain competitive advantage by selling his/her liberty
to use drugs either inside or outside the workplace, and if banning drug testing
prevents an employer from purchasing this right, then the ban amounts to a
prohibition against selling the right. Thus, making such a liberty into an employ-
ment right inhibits efficiency by denying to non-drug-using applicants and
employees an improving exchange.

On the other hand, if the government imposes mandatory drug testing in order
to grant to non-drug users the ability to sell their liberty to use drugs, we get the
same result as that obtained under market saturation. Non-drug users will be
worse off because they will no longer be able to separate themselves from drug
users by signaling willingness to submit to a drug test. They will be forced to find
another signal to send employers to serve as a quality measure. In addition, if
drug testing is made mandatory, drug users will be worse off and may drop from
the labor force. How many drug users will enter or exit the labor market as a
result of changes in drug-testing policies depends on how sensitive workers are to
drug testing. This, of course, can be the focus of future research.

If drug testing is left to the employers and does not become part of workers’
employment rights, a separating equilibrium will occur. That is, all drug users
will sort themselves into firms with no testing and all non-drug users will sort into
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firms with testing. As we have shown, this situation is unstable, and will even-
tually result in all firms implementing drug testing. On the other hand, if testing is
prohibited, a pooling equilibrium will occur. That is, both drug users and non-
drug users will work for all types of firms. If testing is made mandatory, then a
percentage of drug users will drop from the labor market. Future research should
examine the relationship between the preferences of the firms (test versus no-test)
and the preferences of both drug users and non-drug users. This line of research,
for example, may be conducted by comparing the distribution of workers among
firms in two states with different testing policies.

SUMMARY AND CONCLUSION

Drug use in the workplace continues to be an important issue facing employers
and public health officials. Employers have to weigh the employment rights of
individuals, the safety of coworkers and customers, and the productivity of the
firm. Since drug users cannot be distinguished from non-drug users, employers
face an adverse-selection problem. Drug testing has emerged as the main mech-
anism used by employers to address the problem.

This article argues, using economic theory, that drug testing is not the silver
bullet to the adverse-selection problem. In addition, the article argues that free-
market drug testing creates externality problems for nontesting firms and that
mandatory drug testing and prohibition of drug testing also have adverse effects
on both employees and employers. The effects of drug testing remain to be
empirically tested in the future, but this article shows the economic approach can
enhance our understanding of the effect of drug testing as an employment right.

ACKNOWLEDGMENT

The authors would like to thank Deana Kreitz for her help in the preparation of
this article.

* * *

Robert A. Trevino, Ph.D. is a Research Associate at Affiliated Systems Corpora-
tion, a management and research consulting firm specializing in the health care
industry. Dr. Trevino is a health economist studying illegal drug use and other
urban social problems.

Isaac D. Montoya, Ph.D., CMC, CLS is President of Affiliated Systems Corpora-
tion. Dr. Montoya has advised numerous hospitals, medical schools, and govern-
mental entities in the development of community-based health care systems
throughout the world.

Alan J. Richard, Ph.D. is a Research Associate at Affiliated Systems Corpora-
tion. He has conducted research on drug treatment therapies and on HIV risk
behavior among drug users who are not in treatment. Along with Drs. Montoya and



DRUG TESTING AS AN EMPLOYMENT RIGHT / 225

Trevino, he is currently investigating the influence of social networks in HIV trans-
mission dynamics.

John S. Atkinson, M.S., M.A. is a Research Assistant with Affiliated Systems
Corporation and a doctoral student at the University of Texas School of Public
Health in Houston, Texas. His primary area of research is the epidemiology of HIV
transmission in substance users.

W DN e

i

ENDNOTES

. C. Piller, Bosses with X-Ray Eyes, Macworld, pp. 118-123, July 1993.
. C. Piller, Privacy in Peril, Macworld, pp. 124-130, July 1993.
. M. London and D. W. Bray, Ethical Issues in Testing and Evaluation for Personnel

Decisions, American Psychologist, 35, pp. 890-891, 1980.

. W. F. Cascio, Applied Psychology in Personnel Management (4th Edition), Prentice-

Hall, Englewood Cliffs, New Jersey, 1991.

. Substance Abuse and Mental Health Services Administration (SAMHSA), National

Household Survey on Drug Abuse, Rockville, MD: Office of Applied Studies, 1996.

. G. M. Farkas, The Impact of Federal Rehabilitation Laws on the Expanding Role of

Employee Assistance Programs in Business and Industry, American Psychologist, 44,
pp- 1482-1490, 1989.

. Institute of Medicine, Treating Drug Problems, Vol. 1, National Academy Press,

Washington, D.C., 1990.

. W. E. K. Lehman and D. D. Simpson, Employee Substance Abuse and On-the-Job

Behaviors, Journal of Applied Psychology, 77, pp. 309-321, 1992.

. N. Caste, Drug Testing and Productivity, Journal of Business Ethics, 11, pp. 301-306,

1992,

. S. MacDonald, The Role of Drugs in Workplace Injuries: Is Drug Testing Appropriate?

Journal of Drug Issues, 25:4, pp. 703-722, 1995.

. J.Normand, S. D. Salyards, and J. J. Mahoney, An Evaluation of Preemployment Drug

Testing, Journal of Applied Psychology, 77, pp. 629-639, 1990.

. The United States first passed laws to control drugs in the 1800s. In 1848 Congress

passed The National Drug Import Law, which was designed to control the quality and
quantity of drugs coming into the US. In 1887, Congress passed the Opium Act of
1887, which forbade the importation of opium into the U.S. by Chinese nationals and
prohibited Americans from engaging in the Chinese opium trade. The federal govern-
ment continued to enact new antidrug legislation throughout this century.

. L. D. Montoya, Employee Drug Testing: Some Business Guidelines, Journal of Busi-

ness and Management, 2:1, pp. 157-177, 1994.

. M. Walsh and S. Gust, Workplace Drug Abuse Policy: Considerations and Experi-

ences in the Business Communiry, National Institute on Drug Abuse, Washington,
D.C., 1988.

. T. Hartwell, P. Steele, M. French, and N. Rodman, Prevalence of Drug Testing in

the Workplace, Monthly Labor Review, pp. 35-42, November 1996.

. The Fourth Amendment to the Constitution states: “The right of the people to be

secure in their persons, houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated, and no Warrants shall issue, but upon probable



226 / TREVINO ET AL.

17.
18.
19.
20.
21.
22.

23.

24.

25.
26.

27.

28.
29.
30.
31.

32.

34.

35.

cause, supported by Oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.”

57 L.W. 4324 (March 21, 1989).

57 L.W. 4338 (March 21, 1989).

L. Glantz, A Nation of Subjects: Drug Testing and the Fourth Amendment, American
Journal of Public Health, 79:10, pp. 1427-1431, 1989.

M. Harris and L. Heft, Alcohol and Drug Use in the Workplace: Issues, Controversies,
and Directions for Future Research, Journal of Management, 18:2, pp. 239-266, 1992.
E. Hoelscher, When Workers Say “No” to Drug Testing: Issues in the Public and
Private Sectors, Journal of Urban and Contemporary Law, 38, pp. 337-367, 1990.

G. W. Klotz, Drug Testing in the Workplace: Mechanics and Legality, Employer
Assistance Quarterly, 5, pp. 33-48, 1990.

C. Zwerling, J. Ryan, J. Orav, and J. Endel, The Efficacy of Reemployment Drug
Screening for Marijuana and Cocaine in Predicting Employment Outcome, Journal of
the American Medical Association, 264:20, pp. 2639-2643, November 28, 1990.

C. Zwerling, J. Ryan, J. Orav, and J. Endel, Costs and Benefits of Preemployment Drug
Screening, Journal of the American Medical Association, 267:1, January 1, 1992,
Muller v. Oregon, 208 U.S. 412 (1908).

D. Kruse, The Economic Implications of Employment Rights and Practices in the
United States, Journal of Comparative Economics, 14, pp. 221-253, 1990.

In economics, land is defined as anything that is nature-given, such as minerals, oil,
water, and so on. Capital is anything that can be used to produce goods and services,
such as machines, factories, and so on. Labor consists of mental and physical human
abilities used to produce goods and services.

A. Smith, The Wealth of Nations, Modem Library, New York, 1937.

This may be because labor is cheaper than capital.

L. Summers, Some Simple Economics of Mandated Benefits, American Economic
Review, 79, pp. 177-183, May 1989.

D. Levine, Just-Cause Employment Policies in the Presence of Worker Adverse Selec-
tion, Journal of Labor Economics, 93, pp. 294-305, 1991.

A. Sen, The Impossibility of a Parentian Liberal, Journal of Political Economy, 1,
pp. 152-157, 1970.

. R. Ehrenberg, Worker’s Right: Rethinking Protective Labor Legislation, in Research

in Labor Economics, Vol. 8, Part B, R. Ehrenberg (ed.), JAI, Greenwich, Connecticut,
pp. 285-318, 1986.

M. Roschild and J. Stiglitz, Equilibrium in Competitive Insurance Markets: An
Essay on the Economics of Imperfect Information, Quarterly Journal of Economics,
80, pp. 629-649, 1976.

Assuming that both individuals have the same level of risk.

Direct reprint requests to:

Roberto A. Trevino

Affiliated Systems Corporation
3104 Edloe, Suite 330
Houston, TX 77027-6022



